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Passed by shri Uma Shanker Commissioner (Appeals-I1)
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Arising out of Order-in-Original No. SD-02/Ref-186/DRM/2015-16 Date : 30.11.2015
Issued by Asstt. Commr., Div-lIService Tax, Ahmedabad

g . yRar) @7 a7/ Name & Address of the Respondent

M/s. Interactive Manpower Solution Pvt Ltd, Ahmedabad
- 9 AU IMRT I YT Pl W AR SR TSR & efia Fefifad TeR J
~F_ TR gl g

o

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authority in the following way :-

AT Yotb, SeUTE Yo T AAThY STUTEHy =TaTferepRoT oY 3rdier—

Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-

ol orfSf=a™, 1994 & oIRT 86 @ 3iEia erficr & =1 & Ut &Y ST Aheh—

Under Section 86 of the Finance Act 1994 an appeal lies to :-

qﬁaﬁmtﬁaﬁmgm SUTE Yoh Ud WardR AUleird =ATTREaRT 3. 20, =
- O=ze gIRTH HHTSTS, RYTll TR, SIEHTIEIE—380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal

(CESTAT) at 0-20, Meghani Nagar. New Mental Hospital Compound, Ahmedabad -

380 016.

(i) erfrela ~ranfreRer B fxfia aRfEW, 1994 @ eTRT 86 (1) @ aiTRTa orfel VAR
“Teraeh, 1994 & w9 (1) @ sigvla PR B vad- 5 T uREh § 9 w1 we
AT o TRy (BT W e Tt wft @rh) ik wi A R e § <mfieen @ =mds

. Rerr &, a8t & 7fw wdoe &7 5 & Wl & wege WReR & 7MW ¥ Waifsa §6

: T B BU H GEl WarhR @ AN, ST B AT IR AT T AT BT 5 oG AT S B
& T8l ®UY 1000/~ W WOl BRI | SISt WAty @ A, @ret B AT SR e TR SRt
WAY 5 ORI AT 50 ARG b Bl AT ®UY 5000 /— WIT AT B | STeT QareR @) qi, @ oy
AT SR ST A GEAT FI 50 TG AT TAG TG ¥ g8 HUY 10000 /— W Ao B |
® B o} IMdgs— U3 B W BT 500/ — BT Ao B8R

(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the
Appellate Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule
9(1) of the Service Tax Rules 1994 and Shall be accompanied by a copy of the order
appealed against (one of which shall be certified copy) and should be accompanied by a
fees of Rs. 1000/- where the amount of service tax & interest demanded & penalty levied: ofu Cﬁﬁcv 7
Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest dunanded £ AL

penalty levied is is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.1 0“0@@/-{«‘/%
where the amount of service tax & interest demanded & penalty levied is more than&jflfty bR
Lakhs rupees, in the form of crossed bank draft in favour of the Assistant Reglstranﬁhthe @
bench of nominated Public Sector Bank of the place where the bench of Tribunal is si uaf’ed
Application made for grant of stay shall be accompanied by a fee of Rs.500/-. \5& ;o
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(iii) frfm aiRfyad 1904 B ORI 86 I Su-uwel  ud (2g) @ oicefa aiel Ward
Prum@e, 1994 @ Fram o (29) & AeiRe w0l A7 ¥ @ on Wl gl Sad el
SR, B STE Yol (arder) & s @ ufrat (OIA)( S @ sl wfy 8 ek e
N, TETID /S IMGART AT Az Sfr garE e, e RN P AT B
& Py 23 g Ay (0l0) A uf Ao &1 |

(i The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of
which shall be a certified copy) and copy of the order passed by the Addl. / Joint or Dy.
JAsstt. Commissioner or Superintendent of Central Excise & Service Tax (OIO) to apply to

the Appellate Tribunal.

2. el e e AR, 1975 B yif W R ® afrta feiRa e
IR HE 3Ty T e @ amdy @ R W W 650/~ U1 W1 R Jed fewe

= B wf3a

2. One copy of application or 0.1.0. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schédule- in terms of the Court Fee Act, 1975, as amended.

9.

i g wHRE WeTe B afafer o arel frrl @l ol ) e o e SR

3. Attention is also invited to the rules covering these and other related matters
conlained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. zi’mr‘gﬁﬁ,Wm%@mf@aﬁmamﬁam@m@(m)muﬁrm?a?mm
¥ SETE Qeen AU, oYY 1 U 395 & e FaEEaT-2) IR 20ty(R0tY & HEAM
215y RfeD: of. ¢ R0ty S i Faeivar AR, 138y A1 U ¢3 3 i dat o ol L IS §, F
Fafirer & o yd-u ity ST aer Jifyar &, werd R 3w A & sierofer ra oY Smer arel SR & afr
e s T Q) HRE A @ '
SrdeT ST Q[ U a3 fet - gitar foer aru g » 3 ForoT QITfdvel & -

(i) GrRr 11 &Y & siedrer atie e

Giy Qe StAr d el s werd Ry

iy @ede st Aymnel & Bue 6 & e &Y A

ol aer aw i S8 S & R i @i, 2) 3RETH, 2014 & AT { g Redr
yelralter wrResrY & TraneT ferenrefier TR sftud 3ndver @ e Al A

4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.20'14, under section 35F of the Cenlral Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the

amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
M amount determined under Section 11 D;
(ii) amount of erroneous Cenval Credit taken;
(i) amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014. ’

4(1) wuwad 9, W ey & ufer aredver iRy & HHAT Srat Qe YT Yo AT A0S
Frenfr a1 A AT Rew 1T ek & 10% I T 30 o dherer qUs RaTfRie & € GUS &
10 STITTA TR 267 SIT Heel T

4(1) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or

penalty, where penalty alone is in dispute.

5 e g, SR e A darR e SRl (@rifaf) P, 1082 W A
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ORDER IN APPEAL

Revenue have filed the'pres;ﬁent appeals agalnst the Order-in-Original
number SD-02/REF-186/DRM/2015-16 dated 30.11.2015 (hereinafter
referred to as ‘impugned orders’) passed by the Asst. Commissioner, Service
Tax, Div-II, APM Mall, Ahmadabad (hereinafter referred to as ‘adjudicating
authority’) i‘n respect of M/s Interactive Manpower Solution, 301, President
Plaza, Near Thaltej cross Road, S.G. Highway, Ahmedabad- 380 054
(hereinafter referred to as ‘Respondent’) holding service tax registration No.
AABCI 4910K STOO1.

2.  Briefly stated facts of the case are that respondent had filed a refund claim
of accumulated credit of ¥3,80,876/- for period April 2014 to June 2014 under
Notification No. 27/2012- CE (NT) on 19.06.2015. Refund of Rs. 3,66,479/- was
sanctioned where as Rs. 14,397/- was rejected as inadmissible Input service
vide impugned OIO. Being Aggrieved Revenue has filed this present appeal for
Rs. 3,66,479/-. In appeal memo it is contended as below-

1.  Refund under Notification 27/2012-CE (NT) dated 18.06.2012 is to be filed
before expiry of the period specified in Section 11B of CEA, 1944,

II.  Rule 5 of CCR and the Notification issued there under refers to the export
of output service is governed by the Export of Service Rules, 2005. As per
rule 3(2) of Export of Service Rules, 2005 date would be when the
payment is received.

III. The relevant date to file the refund claim as per Section 11B of CEA, 1944,
is the date on which the payment of Foreign Exchange of Export is
received. Revenue relied upon the Judgments of CESTAT

a. CCE Pune-I Vs Eaton Industries (P) Ltd.-(2011) 30 STT 420

b. Apotex Research Pvt. Ltd Vs CC, Banglore-CUS, 2015(3) TMI 346-
CESTAT- Banglore ‘

c. Hyundai Motor India Engineering Pvt. Ltd. CCE, Hydrabad-I 2014
& TMI 329-CESTAT Bangalore ‘

d. M/s Benchtel India Pvt. Ltd, Pune-1 Vs CCE, Delhi (2013) 7 TMI
437 (Tri- Delhi)

IV. The relevant date to file the re.fund claim as per Section 11B of CEA, 1944,
is the date on which the payment of Foreign Exchange of Export is
received. Revenue relied upon the Judgments of Commissioner( Appeal-
1I) Ahmedabad in case of M/s Madhuvan Infotech Pvt. Ltd o A“

4
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credit is 4,65,362/-.Respondent has f|led refund claim WlEh”
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+*
0

e

N,&

<
oy
@]
=
=
®
()
<
Q
3
ot
K]
(®
=
O
Q.
ot
(@]
ct
=
ot
o
=
3
Q
<
Q]
-
[0
X
n
.
~
W
o
I\)
L;J
Q
()]
>~
jab)
]
@_
Lt
QF
ﬂ
C
=
\“’/“’
A=y

*@Xl &
~

h
*-e:—-/



;

4 V2(ST)28/RA/A-II/2015-16

54,08,305. Other invoices are time barred as refund not filed within one
year of export realization. Therefore refund shouid be restricted to that
proportlonal amount only . Admissible refund is Rs. 43,922/~ [=465362
*(5408305/57302306)] Refund of Rs. 3,22,557/- (3,66,479-43 ,922/-)
has been sanctioned wrongly which is required to be recovered with

interest

3. Personal hearing in the case was granted on 14.09.2016 wherein Shri
Bishan Shah, CA on behalf of the said respondent, appeared before me and
reiterated the contention of their submission. In course of hearing Shri Bishan
Shah, CA, requested for seven more days for additional submission which is so

far not submitted.

DISCUSSION AND FINDING

4. T have carefully gone through the facts of the case on records, grounds of the
Appeal Memorandum, the Written Submission filed by the revenue. The services
provided/exported after 1.4.2012 will be governed by new Rule 5 of the CCR,
2004 amended vide Notification 18/2012- CE (NT) w.e.f. 01.04.2012 read with
Notification No. 5/2006 — CE (N.T.) dated 14 March 2006 up to 17.06.2012 and
Notification No. 27/2012 CE-(NT) from 18.06.2012. Present claim is of period
April 2014 to June 2014 therefore new amended rule read with Notification No.
2772012 CE (NT) shall be applicable.

‘@
Nt

5. There is no relevant date mentioned for refund claim of the unutilized Cenvat
credit in Rule 5 of the Credit Rules. In Explanation given in Rule it is stated that
for the purpose of this rule Export of Service rules, 2005 should be considered.
Noti"fivcation No. 5/2006-CE (NT) dated March 14, 2006 and subsequent
notification 27/2012- CE (NT) dated 18.06.2012 issued under Rule 5 of the
Credit’Rules refers to Section 11B of the Central Excise Act, 1944 (“the Excise
Act™), but there is no ‘relevant date’ defined or prescribed for refund claim of the

unutilized credit.

6. Since there is no direct mention of relevant date [i.e. date from which one

year period is to be reckoned] various tribunal judgments, as stated m above
S’”Id f\\

/

\,

paragraph 3(I1I), have concluded “relevant date” as date on which serv,|ce

W

to be “exported” on the basis of Rule 3(2) of Export of Services Rules/QOGB \~ ~
Rule 3(2) of Export of Services Rules, 2005 states that The prowsmn of any@?
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taxable service shall be treated as export of service when payment for such

service is received by the service provider in convertjble foreign exchange.

/

2. Government has issued a fresh Notification No. 27/2012 - CE (N.T.) dated
18 June 2012 (the Notification) which has superseded earlier Notification in this
regard i.e. Notification No. 5/2006 - CE (N.T.) dated 14 March 2006. All various
tribunal judgments, as stated in above paragraph 2(I11) on which revenue is
relying pertains to erstWhile Notification No. 5/2006 ~ CE (N.T.) dated 14 March
2006. Therefore said judgments are not applicable to present claim filed under
Notification No. 27/2012 - CE (N.T.).

8. Para 2(a) of Notification 27/2012-CE (NT) mandates to file only one claim for
quarter, therefore for export turnover of services of a relevant quarter the refund
can not be filed in between of relevant quarter. Exporter can file claim earliest
only at the end of quarter. Moreover appellant is not allowed to file refund before
quarter is completed, and in that case, the relevant date for computing 1 year for
the purpose of Section 11B shall be from end of quarter. Therefore I hold that
end of quarter is relevant date (i.e date froh which one year period is reckoned)
to file the claim. My view is supported by CESTAT judgment delivered with
respect to Notifiéation 27/2012-CE (NT) in the case of CCE V/s Navistar
International Pvt. Ltd.-(2016)-TIOL-1055-CESTAT-MUM where in it is he}ld }thatI
an exporter can file refund claim within one year from the last date of relevant
quarter. Revenue relying on judgment delivered by Commissioner (Appeal-II)
Ahmadabad with respect to Notification 27/2012-CE (NT) in case of M/s
Madhuvan Infotech Pvt. Ltd is of no use when identical issue CESTAT haé
delivered the verdict in case of CCE V/s Navistar International Pvt. Ltd.

9. Judgments cited by revenue have concluded that date of receipt of export
payment as “relevant date” on the basis of Rule 3(2) of Export of Services Rules,
2005. Notification No. 28/2012 Service Tax dated 20th June, 2012 introduced
"Place of Provision of Services Rules, 2012” w.e.f. 01.07.2012 which supersed-ed
"Export of Service Rules 2005” introduced earlier vide Notification No. 9/2005-
Service Tax. When “Export of Service Rules 2005” itself is superseded w.e.f
01.07.2012 there is no relevance of conclusion drawn of “relevant date” from it
in the era of “Place of Provision of Services Rules, 2012".
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10. Revenue has given the list of admissible invoices for refund g@ap:peal
memo but has not given list of invoices on which refund is not admissible. What
is alleged is not substantiated by the revenue by producing inadmissible invoices
or a copy of refund claim along with invoices. Impugned OIO is also not having
list of invoices on which claim is sanctioned. In absence of such documentary
evidence this appeal itself is liable for rejection.

11. Revenue has failed to establish their point in view of above discussion. I do
not find any reason to interfere in impugned OIO.

12. 3nﬁa$a%a§wraﬁéﬁmé:mﬁdrarﬁrmﬂr3qﬂ¢azﬁﬁﬁ@?ﬁ%araﬁn%1

12.  The appeals filed by the appellant stand disposed off in above terms... (_* 7
géﬁ\ﬁ:’l"ﬂ’

(3T )
3Rgerd (3rdred - IT)
ATTESTED

I
(R. .:}\TEL)

SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.

To _ ‘Q

M/s Interactive Manpower Solution,
301, President Plaza,

Near Thalte] cross Road,

S.G. Highway,

Ahmedabad- 380 054

Copy to:
1) The Chief Commissioner, Central Excise, Ahmedabad.
2) The Commissioner, Service TaxX., Ahmedabad-1I.

3) The Additional commissioner, C.EX, Ahmedabad-11
4) The Asst. Commissioner, Service Tax, Div-1I, APM Mall, Ahmedabak‘cjl,?.,u-'

5) The Asst. Commissioner (System), Service Tax, Ahmedabad.

6) Guard File.
7) P.A. File.




