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Arising out of Order-in-Original No. SD-02/Ref-186/DRM/2015-16 Date : 30.11.2015

Issued by Asstt. Commr., Div-llService Tax, Ahmedabad

\.lfc:lcJIG) cnf ~ / Name & Address of the Respondent

M/s. Interactive Manpower Solution Pvt Ltd, Ahmedabad
~ 3r4ha am#gr a srige al{ ft a4fa Ufa qTf@art at 3rcfu;r Pli:.-ifaRsla >fcf)R ~
cpx ~ t:-
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authority in the following way :-

tar zyc, qr zyca vi jar 3rat#tu urn,f@raw at 3rcfu;r:
Appeal To Customs Central Excise And Service Tax Appellate Tribunal:-

fcRfr<.T~, 1994 ml" tITTT 86 cf> 3@T@ 3fqIB cBl' fi9 cfi tJTff ml" \i'!T ~:
Under Section 86 of the Finance Act 1994 an appeal lies to :-

ufa &bit 8 tr ye, Tr zyca vi hara or4l#tr mrnf@rawt it. 2o, q
-tfs-cc-'f t;lffqcf! cbl-CJh3°-s, "Bmuft "llR, o-!5l-JC:lillli:i-380016
The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal
(C.ESTAT) at 0-20, Meghani Nagar. New Mental Hospital Compound, Ahmedc1bad -
380 016.

2ej(ii) art4a nrnferarwr ash Raft snfefr, +so4 # err so (1) cf> 3@T@ 3llfrc;r ~s< 'Ruaa#l, 1o94 # Ru o (1) cfi ;,·ffi1@ ~Tffu=r cJTT1=f ~:b- 5 it~~ it c#t \i'fT ~=fcBllT
· vi 3#a rrr fr« 3rag fez or4l at n{ el rt ufji

h w1ft aifeg (si a va mfr If etf) ajk mer fa em i muff@rmur r arr@l
fomr t aiiIf raua et aa znrfl # arra «fzr # xl ~rcnc, ~
~~ Xiicf 'If 'Gl6T ~ mt lJTlT, ocfM mt lJTlT 3TR WITTIT ·Tan uifIq; 5 el zIla n
t c® ww 1 ooo/- tn'lx-r ~ wfr 1 'Gl6T mITcITT mt lJi7r. ocfM mt 'lTTTr 3ITT~T TJ<IT \i'J"fAT
; 5 GT IT 50 Gl dq "ITT cTT ~ 5000 / - tn'l"ff ~ wfr I 'Gl6T mITcITT mt l=ff<f, Gl:ffG'f cb'°f
lJi7r 3it aura ·Tn ufIT 50 Elg 4l Ur rural t asi T; 10000 / -:- tn'lx-r 'lKi!..fi ~),fr 1

~ cfi ~ 3Trm- 1:f-31 cfi ~:rr~ wW 500 / - tn'l"ff 1fGRT 511fr I

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the -· .
Appellate Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule
9(1) of the Service Tax Rules 1994 and Shall be accompanied by a copy of the order
appealed against (one of which shall be certified copy) and should be accompanied by a . _
fees of Rs. 1000/- where the amount of service tax & interest demanded & penalty levi~q;9.f ::."'\::'~·--,
Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest dernan,liff5iL,;r- "-"'1~ · A100 r;;_>
penalty levied is is more ~han five ~akhs but not exceeding Rs. Fift¥ L~khs, Rs. )~}Cl0~0l~r?:;}~. \'%\·)·_.
where the amount of service tax & interest demanded & penalty levied Is more t111ir~fIfty ¾'"~ i .i...
Lakhs rupees, in the form of crossed bank draft in favour of the Assistant Registrar~{;.the ~ gt::
bench of nominated Public Sector Bank of the place where the bench of Tribunal is sitaAf'e~ .::.« •" ",ff_"/

Application made for grant of stay shall be accompanied by a fee of Rs.500/-. \~v ,_::0•".'.~;y,·±cst
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(iii) fcrrfm 3T~f~1-1,1994 cM tlfff 86 ·c1\'J \Jlf-tflxT3TI ~ (21:!) cf> 3Tc'flTii 3~ ~
frml-rmBt. 1994 cf> ~ 9 (21:!) cf> 3i1'rfcf frlmfur 1JTTT-T 1:!'f[.tt-7 ii ml islT ~ ~ ~ ml!:!
srrqr., if)r Un zgca5 (3Tq'rc;f) cf> 3~~T c{,j ~Fcrdf (OIA)( ffl 'H w=nfu@ m'R -iwfr ) 3ITT .3fC!x
3Wflil "fTIW[if> / sq 3n4a 3Tera a =kt Ur yen, 3r4la arm1f@raw1 at 3TrclcR c},Fi
aRr a g snrr (oO) cffr m'R 1)-"uFlJ -g11f1 I

(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be ar,companied by a copy of order of Commissioner Central Excise (Appeals)(OIA)(one of
which shall be a certified copy) and copy of the order passed by the Addi. / Joint or Dy.
/Asstt. Commissioner or Superintendent of Central Excise & Service Tax (010) to apply to
the Appellate Tribunal.

2. uemigi1fer nrna Ia st@Praa, «o7s gr u ryqal-1 a afafa feifR fg
ryr qeu mu vi em mf@earl a an 4) yR F 6 6.so/- ha at rrznau yen fed5c
·F11IT Br-TT 'rllf%q- I

2. One copy of ·application or 0.1.0. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-I in terms of the Court Fee Act, 1975, as amended.

3. ifftrn ~~. B"cCllG ~ "C[ci "f\cllcj?'{ JJq)c_;f\7.f ·.-m,nfm1wur (cITT<~) frliri:rrcrc;fi, 1982 Ti ff
\!Ci at vii~ea mri at afaRra 4a cf@ f.mi:l'f 'l!TT 3Trf ,fl tZfFl 3ITTfiTT=r fcr,m mmT i 1

3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. am gr, he#tr 5=nz ara vi aras 34fr1 If)aUr (fr+a) tr ,fa 3r4th h mrarair #i
4hr 35=qr 2/n 3f@)@zra, r&yy t rr 39qh 3iaaRfzr(«izr-2) 3ff@)era 2cg(2ryr isl
29) Riis: ·.oz.2ory 5silfafrr 3tf@/fz, «&&y fr urr s h 3iaia Bara al sf rapfr a,
1fr R we qf-f 5raaar 31fat , rra f zr nr as 3inia 5ran starr 3rhf@rr 2ar@
i'.Rf cn{lf;FlV TI 3-l\'ttcP cl" ~

m"c7~J<l 5?([1c.: Q_!r=<li 'C!cf Wtfcl,{ m 3-rcf.lfi'f " JJfJT fcncr JRT~" al~ !11-rt'mf t, -
(i) 'l.lm 11 3ii faff«r zI
(@i) adz sat R6 4r are na fr
(+ii) =rd snur fr1matt 2 fer01 6 cf> 3ia•'rc=f ~ {cfiil'f

, art agri rz f g en h qua fa4rzr (ai. 2) .3fR'if'tjm:f, 2014 <fl .3ffi;Fllr -:r'r l{<T f<ITT.fl
31-ct"f~~mftl,r,rtr in -wra, fc'ram'tfr., 'fir.mr 3r;;\t -cm- 3r4a+qaxi tit

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.20'! 4, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken·;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

e Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
cornrnc-mcement of the Finance (No.2) Act, 2014. ·

4(1) zr iaaf i, s 3nr2gr hruf 3rd @rawr h mar sti ares 3rzrur area z vs
fcrmfuc=r ~1 c=i'r J1i-aT fcITTrg ya h 10% 21arru allsziha usfafea pt raav
10%0/rareru5arra#rt
4(1) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penally, where penalty alone is in dispute.
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ORDER IN APPEAL
K· . ' '

Revenue have filed the· present appeals against the Order-in-Original

number SD-02/REF-186/DRM/2015-16 dated 30.11.2015 (hereinafter
referred to as 'impugned orders') passed by the Asst. Commissioner, Service

Tax, Div-II, APM Mall, Ahmadabad (hereinafter referred to as 'adjudicating

authority') in respect of M/s Interactive Manpower Solution, 301, President
Plaza, Near Thaltej cross Road, S.G. Highway, Ahmedabad- 380 054

(hereinafter referred to as 'Respondent') holding service tax registration No.

AABCI 4910K STOOL

2. Briefly stated facts of the case are that respondent had filed a refund claim

of accumulated credit of 3,80,876/- for period April 2014 to June 2014 under
Notification No. 27/2012- CE (NT) on 19.06.2015. Refund of Rs. 3,66,479/- was
sanctioned where as Rs. 14,397/- was rejected as inadmissible Input service

vide impugned OIO. Being Aggrieved Revenue has filed this present appeal for

Rs. 3,66,479/-. In appeal memo it is contended as below-

I. Refund under Notification 27/2012-CE (NT) dated 18.06.2012 is to be filed

before expiry of the period specified in Section 11 B of CEA, 1944.
II. Rule 5 of CCR and the Notification issued there under refers to the export

of output service is governed by the Export of Service Rules, 2005. As per

rule 3(2) of Export of Service Rules, 2005 date would be when the

payment is received.
The relevant date to file the refund claim as per Section 11B of CEA, 1944,
is the date on which the payment of Foreign Exchange of Export is

received. Revenue relied upon the Judgments of CESTAT
a. CCE Pune-I Vs Eaton Industries (P) Ltd.-(2011) 30 STT 420
b. Apotex Research Pvt. Ltd Vs CC, Banglore-CUS, 2015(3) TMI 346

CESTAT- Banglore
c. Hyundai Motor India Engineering Pvt. Ltd. CCE, Hydrabad-I 2014

& TMI 329-CESTAT Bangalore
d. M/s Benchtel India Pvt. Ltd, Pune-I Vs CCE, Delhi (2013) 7 TMI

437 (Tri- Delhi)
IV. The relevant date to file the refund claim as per Section 11B of CEA, 1944,

is the date on which the payment of Foreign Exchange of Export is
received. Revenue relied upon the Judgments of Commissioner( Appeal-

II) Ahmedabad in case of M/s Madhuvan Infotech Pvt. Ltd ,, ~., 1~.,:~;>·,._
As6$247

For relevant period total turnover ts Rs. 5,73,02,306/- an9994g24$%$,:.
create ts 4,65,362/-.Respondent has nlead refund claim wii%#e )[if@j
respect of only 27 export invoices of total Export service,!"%i%f//%:y

GE8l

V.

III.
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54,08,305. Other invoices are time barred as refund not filed within one

year of export realization. Therefore refund should be restricted to that

proportional amount only . Admissible refund is Rs. 43,922/- [=465362

*(5408305/57302306)]. Refund of Rs. 3,22,557/- (3,66,479-43,922/-)

has been sanctioned wrongly which is required to be recovered with

interest

3. Personal hearing in the case was granted on 14.09.2016 wherein Shri

Bishan Shah, CA on behalf of the said respondent, appeared before· me and

reiterated the contention of their submission. In course of hearing Shri Bishan

Shah, CA, requested for seven more days for additional submission which is so

far not submitted.

DISCUSSION AND FINDING

4. I have carefully gone through the facts of the case on records, grounds of the

Appeal Memorandum, the Written Submission filed by the revenue. The services

provided/exported after 1.4.2012 will be governed by new Rule 5 of the CCR,

2004 amended vide Notification 18/2012- CE (NT) w.e.f. 01.04.2012 read with

Notification No. 5/2006 - CE (N.T.) dated 14 March 2006 up to 17.06.2012 and

Notification No. 27/2012 CE-(NT) from 18.06.2012. Present claim is of period

April 2014 to June 2014 therefore new amended rule read with Notification No.

27/2012 CE (NT) shall be applicable.

5. There is no relevant date mentioned for refund claim of the unutilized Cenvat

credit in Rule 5 of the Credit Rules. In Explanation given in Rule it is stated that

for the purpose of this rule Export of Service rules, 2005 should be considered.

Notification No. 5/2006-CE (NT) dated March 14, 2006 and subsequent

notification 27/2012- CE (NT) dated 18.06.2012 issued under Rule 5 of the

Credit Rules refers to Section 11B of the Central Excise Act, 1944 ("the Excise

Act"), but there is no 'relevant date' defined or prescribed for refund claim of the

unutilized credit.

6. Since there is no direct mention of relevant date [i.e. date from which one

year period is to be reckoned] various tribunal judgments, as stated in above

paragraph 3(III), have concluded "relevant date" as date on which service:is.said>

to be "exported" on the basis of Rule 3(2) of Export of Services [tul~M~V~)
Rule 3(2) of Export of Services Rules, 2005 states that The provis/01\_06:fJ~t~

3
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taxable service shall be treated as export of service when payment for such

service is received by the service provider in convertible foreign exchange,

7. Government has issued a fresh Notification No. 27/2012 - CE (N.T.) dated
18 June 2012 (the Notification) which has superseded earlier Notification in this

regard i.e. Notification No. 5/2006 - CE (N.T.) dated 14 March 2006. All various

tribunal judgments, as stated in above paragraph 2(III) on which revenue is

relying pertains to erstwhile Notification No. 5/2006 - CE (N.T.) dated 14 March
2006. Therefore said judgments are not applicable to present claim filed under

Notification No. 27/2012 - CE (AN.T.).

8. Para 2(a) of Notification 27/2012-CE (NT) mandates to file only one claim for

quarter, therefore for export turnover of services of a relevant quarter the refund

can not be filed in between of relevant quarter. Exporter can file claim earliest

only at the end of quarter. Moreover appellant is not allowed to file refund before

quarter is completed, and in that case, the relevant date for computing 1 year for

the purpose of Section 11B shall be from end of quarter. Therefore I hold that
end of quarter is relevant date (i.e date from which one year period is reckoned)
to file the claim. My view is supported by CESTAT judgment delivered with

respect to Notification 27/2012-CE (NT) in the case of CCE V/s Navistar

International Pvt. Ltd.-(2016)-TIOL-1055-CESTAT-MUM where in it is held that

an exporter can file refund claim within one year from the last date of relevant

quarter. Revenue relying on judgment delivered by Commissioner (Appeal-II)

Ahmadabad with respect to Notification 27/2012-CE (NT) in case of M/s
Madhuvan Infotech Pvt. Ltd is of no use when identical issue CESTAT has
delivered the verdict in case of CCE V/s Navistar International Pvt. Ltd.

9. Judgments cited by revenue have concluded that date of receipt of export
payment as "relevant date" on the basis of Rule 3(2) of Export of Services Rules,

2005. Notification No. 28/2012 Service Tax dated 20th June, 2012 introduced

"Place of Provision of Services Rules, 2012" w.e.f. 01.07.2012 which superseded

"Export of Service Rules 2005" introduced earlier vide Notification No. 9/2005-

Service Tax. When "Export of Service Rules 2005" itself is superseded w.e.f
01.07.2012 there is no relevance of conclusion drawn of "relevant date" from it
in the era of "Place of Provision of Services Rules, 2012".
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10. Revenue has given the list of admissible invoices for ·refund- jn--appeal

memo but has not given list of invoices on which refund is not admissible. What

is alleged is not substantiated by the revenue by producing inadmissible invoices

or a copy of refund claim along with invoices. Impugned OIO is also not having
list of invoices on which claim is sanctioned. In absence of such documen_tary

eviclence this appeal itself is liable for rejection.

11. Revenue has failed to establish their point in view of above discussion. I do

not find any reason to interfere in impugned OIO.

12. 3r4aadf ear z fr a{ 3r4it ar @qzrt 3qiaa rt# a far nar &l

12. The appeals filed by the appellant stand disposed off in above terms ..»ass-
(3mr gin)

3rzrat (3r4la - II)
.:>

ATTESTED

wkeke»
SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.

To
M/s Interactive Manpower Solution,

301, President Plaza,

Near Thaltej cross Road,

S.G. Highway,

Ahmedabad- 380 054

Copy to:
1) The Chief Commissioner, Central Excise, Ahmedabad.

2) The commissioner, Service Tax., Ahmedabad-II.

3
) The Additional Commissioner, C.Ex, Ahmedabad-II

4
) The Asst. commissioner, service re», D-n, Awa, Amedab%,:.3

5) The Asst. commissioner (System), Service Tax, Ahmedabad. ,,-§'·· ~'E;(~ '0~~:.
s &&,8 zi!

6) Guard File. ·:.. T.J~j~ J>I C:? 9 %7as

>

C


